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Abstract: The State shall ensure the independence of the judiciary and shall have it incorporated in the nation's
Constitution or laws. All governmental and other institutions have a responsibility to respect and uphold the
independence of the judiciary. The judicial system must be free from any constraints, improper influences,
inducements, pressures, threats, or interferences, direct or indirect, from any source or for any purpose. Decisions
must be made by the judiciary impartially, based on the facts, and in accordance with the law.

The judiciary has sole authority to determine whether a matter submitted for decision is within its statutory purview
and has jurisdiction over all matters of a judicial nature. The judicial process shall not be improperly or
unjustifiably interfered with, and court rulings shall not be susceptible to appeal. This principle does not exclude
Judicial review or the mitigation or remission of sentences imposed by the judiciary in line with the law by relevant
authorities. Everyone is entitled to a trial by regular courts or tribunals using accepted legal processes. It is
forbidden to form tribunals that do not follow the legally required processes in order to take over the jurisdiction
currently held by regular courts or judicial tribunals. The framework of India's constitution lays the groundwork for
the formation of a brave and independent judiciary, which is therefore established in the constitution. The
independence of the judiciary does not require genuflection, nor does it necessitate rejection to every notion put
forward by the government.
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Introduction

“The rule of law means that law and justice are upheld by an independent judiciary. The judgments of the
European Court of Justice have to be respected by all. To undermine them, or to undermine the independence of
national courts, is to strip citizens of their fundamental rights. The rule of law is not optional in the European
Union. It is a must.”" -Jean-Claude Juncker

“We have provided in the Constitution for a judiciary which will be independent. It is difficult to suggest
anything more to make the Supreme Court and the High Courts independent of the influence of the
executive. There is an attempt made in the Constitution to make even the lower judiciary independent of any
outside or extraneous influence.”

“There can be no difference of opinion in the House that our judiciary must both be independent of the
executive and must also be competent in itself. And the question is how these two objects could be secured.””

Democracy cannot function without the platform of independent judiciary. Democracy typically has three
branches, Executive, Legislative and Judiciary independent of each other but still remain interdependent
which paves the way for a perennial quest that how Judiciary could be secluded from the pressures from
other streams of democracy like executive or legislative. Though almost all the countries have drafted
written constitutions but to function the state wide powers have been conferred to the government that is
Legislative and at times its necessary where government is compelled to follow welfare philosophy making
socialistic or economic development in the country or internal or external emergencies or some other

! Avaliable at: https:/www.brainyquote.com/quotes/jeanclaude juncker 8873482src=t_judiciary

2 Dr. Rajendra Prasad, President of the Constituent Assembly and later President of India, Speech to the Constituent Assembly of
India preceding the motion to adopt the Constitution (Nov. 29, 1949), in | | CONSTITUENT ASSEMBLY DEBATES 498.

3 Dr. B. R. Ambedkar, Chairman of the Drafting Committee of the Constituent Assembly and later Law Minister of India Reply to
the debate on the draft provisions of the Constitution on the Supreme Court, (May 24, 1949), in CONSTITUENT ASSEMBLY
DEBATES, vol.VIII, 258.
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extreme circumstances push power to be conferred to executive or Legislative in the best interest of the
country.

In such situations Government might be perceived at times abuse the power which makes Independent
Judiciary an imperative to safeguard rights of individuals and maintain balance between the divergent
interests of individuals and society. This well means that smooth functioning of democracy needs an
independent judicial system as sine qua non and all leading republics of the world accentuate this need time
and again. Primarily there was a call for institutional independence but now the trend is towards the
independence of individual Judges. The birth of institutional independence we plant in the proposition of
separation of powers which stress for functional independence. But the independence of individual Judges
depends on the vittles of the Constitution pertaining to their appointment, conditions of service, transfers,
benefits and security of term.

Concept of Independence of Judiciary

The notion of judicial independence has its roots in modern times and is widely recognised as a defining
characteristic of liberal democratic states. However, the term "independence" does not have a definition
under either the Constitution of India or the General Clauses Act. Therefore, in order to have a correct
knowledge of what is meant by the term "independence of judiciary" it is important to first investigate what
the term "independence” means according to its etymological origins and definitions in dictionaries, and then
to investigate what the term "independence of judiciary" means

It is the state of not being dependent on other people or things for support or supplies, according to the
definition that one can find in the dictionary. Literally speaking, independence refers to the lack of influence
or assistance from outside sources. In other words, it indicates that the entity in question is independent from
and not under the influence or control of any other organisation. “The ability to uphold without fear or favour
the Rule of Law, personal freedom and liberty, equality before the law, and impartial and effective judicial
oversight over administrative and executive activities taken by the government is what is meant by the

LR

phrase ‘independence of the judiciary’.

As a result, the judicial branch of the state's government should not be placed in a position where it is
subordinate to any other branch or organ. In this sense, judicial independence is dependent on the power of
the courts and the ability to execute that power independently of intervention from the executive branch. It is
necessary for the Judiciary to be independent from the control and subordination of both the Executive and
the Legislative branches. As a result, judges ought to be independent and unaffected by any constraints,
inducements, influences, pressures, or threats, whether direct or indirect, coming from the government or the
legislative. In addition to this, judges are required to carry out their duties without interference from either
their peers or their superiors, which means that they must have complete autonomy. They must be allowed to
perform judicial tasks without restriction. They need to be able to carry out their responsibilities and
functions without interference of any kind.

On the other hand, independence is a relative concept that is typically interpreted in terms of its functional
use. As a result, the responsibility of a judge to adhere to constitutional and legal norms constitutes both the
basis for judicial independence and the true justification for its existence. A vital democratic system
absolutely must have a judiciary that is free to make its own decisions. The only thing that can serve as a
bastion for the protection of individual rights and met out justice in a fair and unbiased manner without fear
or favour is a judicial system that is independent and impartial. Since the Judiciary is tasked with upholding
the Constitution, it may be necessary for it to overturn executive, administrative, and legislative acts that
have been passed by both the Central Government and the individual states. The independence of the judicial
system is an essential component for the survival of the rule of law.

The Independence of the Judiciary is Typically Guaranteed through the Constitution of India, but it may also
be guaranteed through legislations, conventions, and other appropriate norms and practices. However, the
constitutional or foundational legislation on the Judiciary are not the only step in the process of guaranteeing
judicial independence; they are merely the beginning point.

In the end, the independence of the judiciary is contingent on the whole of a positive environment that is
established and supported by all state organs, including the judiciary, as well as public opinion. It is
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impossible to allow the independence of the judiciary to remain unprotected because of its vulnerability to
unforeseen occurrences and shifting social, political, and economic conditions. The independence of the
judiciary is too delicate to be left unguarded. Over the course of the past several years, the issue of judicial
autonomy has been at the centre of a contentious discussion at the national level in India. When the Supreme
Court of India determines that a particular Act or particular Clause of an Act approved by Parliament is ultra-
viral of the Constitution of India, this question gains a great deal of importance.

Independence of the Judiciary in India

The Independence of the Judiciary is not to be determined in all of its ramifications as some a priori idea;
rather, it has to be determined within the context of the Constitution of India. The primary objective is to
guarantee that the judicial process is not hindered in any way by external or internal controls. According to
the Constitution of India, the independence of the judiciary is limited to the adjudicatory functions of the
courts and tribunals, and these bodies are shielded from the control of executive branch officials in that
regard. One of the most significant aspects of the Constitution of India is the way in which it elevates the
status of India's judicial system to that of a respected and essential institution.

The framework of India's constitution lays the groundwork for the formation of a brave and independent
judiciary, which is therefore established in the constitution. The independence of the judiciary does not
require genuflection, nor does it necessitate rejection to every notion put forward by the government.

The concept of democracy as outlined in the Constitution of India is predicated on the fundamental
assumption that the people of a country should ultimately hold the authority to make political decisions. Only
when the constitutional instrumentality tacitly bows to the broad scrutiny of the sovereign people does this
sovereignty attain the social actuality and dynamic viability necessary to function effectively. But it should
be evident that humans as a whole are not capable of performing functions such as monitoring, controlling,
or disciplining others.

Therefore, there is a necessity for checks and balances to warrant that power conferred to any institution of
person does not go astray and that can go to an extent that there is no aversion to even amend the basics of
the constitution and answerable to those who are in the position of exercising ultimate power. *The founding
fathers of the Indian Constitution, with an understanding that each organ of the government will power
perform its assigned role and will endeavour to bring life to the goals enshrined in the Preamble, demarcated
and delineated the powers of the three organs of government with democratic principles (transparency and
accountability) in mind. This was done with the understanding that each organ will power perform its
assigned role. In addition to this, they incorporated sufficient measures to hold the three governmental
instrumentalities accountable for any act of omission or commission performed on their part using ways that
are open and accessible to the public. “Governance in India is based on constitutional principles and the Rule
of Law™. The Constitution of India from 1950 gives birth to all branches of government, whether legislative,
executive, or judicial.

In this democratic system, the Judiciary acts as a neutral arbiter to settle disagreements within the parameters
established by a written constitution and the distribution of constitutional powers among the various organs,
namely the Parliament, the State Legislatives, and the Executive. In other words, the Judiciary is tasked with
upholding the rule of law. An independent judiciary is not only a fundamental right, but it is also a
fundamental component of the Constitution of India, which means that every person of the country has the
expectation that it would be implemented. The independence of the judicial system is one of the features
which is fundamental of the Constitution of India, and “it has also been acknowledged as a fundamental
human right by the international community.”®

Each of these three branches of government is required to operate independently despite the fact that they are
interconnected with each other and are enshrined separately in our Constitution. These three branches of

4 Gautam,R.,2022 Smart Technology, Digitalized Education Model and Young Vulnerable Brains in India: A Current situational
Analysis. The Review of Contemporary Scientific and Academic Studies,Issue-2,Vol.-10

3 Available at:https://www.lawctopus.com/academike/rule-of-law-in-india/#:~:text=to%20ensure%20compliance.-
,The%20Constitution%200f%20India%?20intended%20for%20India%20t0%20be%?20a,their%?20authority%20from%20the%20consti
tution.

8 https://www.ohchr.org/en/instruments-mechanisms/instruments/basic-principles-independence-judiciary
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government are the Executive Branch, the Judicial Branch, and the Legislative Branch. Justice Krishan Iyer
made the observation that the judiciary needs to make a distinction between individual liberty and social
control in order to maintain its credibility.” The Preamble to the Constitution of India contains numerous
references to the pursuit of justice as an important value.

In point of fact, the Judiciary is responsible for dispensing justice not only between one man and the other or
between one group of people and the other, but it is also responsible for dispensing justice in disputes that
arise between individuals and States, States State. Only when a country possesses a Judiciary that is
authoritative, independent, and impartial will it be possible to fulfil all of the obligations listed above.

It is neither the opposition's nor the government's pleasure for the judiciary to be made to measure. In the
landmark case of S.P. Gupta vs. Union of India, 1982 (2) SCC 831, the Constitution Bench of the Supreme
Court of India came to the following conclusion:

“They should be unyielding in the face of power, whether it be economic or political, and they should
support the fundamental premise of the rule of law, which states, ‘Be you ever so high, the law is above
you.” Judges should be made of stern substance and tough fibre. The notion of the independence of the
judiciary is absolutely necessary for the development of genuine participatory democracy, the upkeep of the
rule of law as a living concept, and the provision of social justice to the most vulnerable members of the
community. When interpreting the applicable sections of the Constitution, it is imperative that we keep in
mind the necessity of upholding the constitutional concept of judicial independence.”®

“...While the Constitution provides the legal justification for the administration of justice, the faith of the
people is the foundation upon which its credibility is built. It is essential to have faith in the impartiality of
the judicial system... the men and women who drafted the Constitution expended a great deal of effort to
ensure that an even superior and efficient judicial structure was incorporated into the Constitution, one that
would live up to the strictest standards of judicial autonomy. ..., as stated by a different Honorable Judge in
the same Judgment.””

In “the Second Judges Appointment Case, also known as Writ Petition (Civil) 1303 of 1987”'°, another
Constitution Bench declared in 1993:

“431. The independence of the judicial system is a prerequisite for democratic government. The general
power of the people will never be in jeopardy from any source whatsoever so long as the Judiciary maintains
its true independence from both the Legislative and the Executive branches of government. In his work ‘The
Spirit of the Laws,” Montesquieu makes the observation that there is no liberty if the power of judging is not
separated from the powers of the legislature and the executive branch.”"!

The founding fathers of the Constitution ensured that there is separation of the Judiciary, Legislative and the
Executive Branch, which is the foundation of an independent Judiciary and serves as its lifeline, is one of the
fundamental aspects of the document. In a speech that he gave before the Constitution Assembly on June 7,
1949, Dr. B. R. Ambedkar made the following observations:'

“My opinion is that there is no room for debate regarding the necessity of maintaining a wall of separation
between the legislative and the judicial branches of government. In fact, all of the articles that pertain to the
High Court and the Supreme Court have notably maintained that goal in mind.”" Isolation, autonomy, and
fundamental issues all come into play here.

It is generally accepted that courts are immune to the short-term influence of political pressures. The judges
who come on merit and not by election, have fixed tenures and salaries and are able to thoughtfully analyse
in a way that is considered as neutral or impartial, and they can make tough decisions which may be

7 https://lawmin.gov.in/sites/default/files/2015-02-02%20-%20JUS%20VR %20KRISHNA%20IYER _0.pdf
Z https://www.intolegalworld.com/article?title=s-p-gupta-v-union-of-india-30th-decemeber-198 1
Ibid
10 Available at: https://indiankanoon.org/doc/753224/
' Available at:https://main.sci.gov.in/jonew/judis/29918.pdf
12 Gautam, R., Kulshrestha, P. and Goswami, M.A K., 2021. Mediation And Family Dispute Resolution Mechanism: A Case Study
On Clinical Legal Education. Elementary Education Online, 20(3), pp.2490-2490.
13 Available at:https://indiankanoon.org/doc/174535/
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considered politically unpopular but are constitutionally correct and necessary for maintenance of human
rights and democracy. This is in contrast to elected legislators, who are accountable to their constituents and
respond to their immediate needs."

Since judges are not constrained by the ideology of political parties or the necessity to win over the majority
of voters, they are able to make judgements that are substantively "superior." For instance, in the aftermath
of a terrorist assault, the general public may massively support torturing and publicly executing any terrorists
who have been apprehended.

In response to the demands of the electorate, the government might make the decision to torture and then put
the terrorist to death (after all, good Government responds to what the people want). However, because they
are apart from public opinion and are aware of the long-term benefits of protecting the Rule of Law and
human rights, the courts have the ability to guarantee that the terrorist who was arrested will receive a fair
trial.

It is a second premise that underpins the public's trust in the judicial system that the judicial system bases its
decisions on precedent (also known as stare decisis) and established legal standards. Therefore, once a court
decides that the phrase "equality" or "liberty" has a broad meaning, that broad interpretation will be applied
to subsequent cases, regardless of how politically relevant or inconsequential the facts of the case may be.

We generally assume that the logic behind progressive judgments will be followed by subsequent benches of
the Supreme Court as well as lower courts, and this is one reason why we praise progressive judgments. The
final and possibly most important premise regarding the Courts is that they operate independently from the
government that is chosen by the people. This is in conjunction with the fact that judges are shielded from
immediate political influences and are required to base their decisions on established legal precepts, gives
rise to the overall notion that the judicial system serves as a check on the excessive use of power by the
government.

Conclusion

The Constitution of India established a democratic republic and a trinity of instrumentalities to implement its
primary provisions impartially and without fear, favour, affection, or ill intent. This was accomplished by
creating a democratic republic. When the Executive echelons act in a manner that is contrary to what is
inscribed and circumscribed in the Suprema Lex, the Higher Judiciary is tasked with the responsibility of
scanning, examining, and correcting their actions'”.

The Legislative Branch is functionally competent to conduct an investigation into the Executive Branch and
possesses vast law-making powers as well. However, if it goes beyond the confines of its constitutional
authority, the Supreme Court has the ability to either overturn the action using writs or order a new operation
using suitable directions.'®

However, under the Constitution of India, judges are required to take an oath that they will not violate any of
the constitutionally mandated judicial standards and will conduct themselves in a manner that is exemplary
of good behaviour. The judicial system has actual and admirable boundaries of dignity and propriety. When
it comes to the institution of the Judiciary, the concept of judicial independence is given a significant amount
of weight and importance.

The independence of the judiciary has always been a priority for India's judicial system, and its courts have
never wavered in their stance that it is one of the Constitution of India's most fundamental provisions.
Because the Independence of Judiciary is a pre-requisite for the efficient operation of the Constitution of
India and for the actualization of a democratic society based on the Rule of Law, the courts have said that
this should be the case. An examination of the constitutional articles side by side with one another
demonstrates that the judicial system is just as vital as any other instrument of the state. It ensures that each
organ of the state and other constitutional and non-constitutional bodies remain within the boundaries that

4 Gautam, R., “Proliferation of Cyber Crime and Indian legal system with special reference to Gwalior Division” Available at:
https://shodhganga.inflibnet.ac.in/handle/10603/250817 Retrieved on: 22/07/2022

15 Singh, V. and Gautam, R., 2022. cyber crime, security and regulation in india. In About the conference (p. 148).

16 Gautam,R.,2022 Smart Technology, Digitalized Education Model and Young Vulnerable Brains in India: A Current situational
Analysis. The Review of Contemporary Scientific and Academic Studies,Issue-2,Vol.-10
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have been set for them and prevents them from intruding into the spheres of authority of one another. As a
result, it puts a stop to the mayhem and works toward achieving peace, prosperity, communal harmony, and
amity."’

To summarise, though the Indian Constitution doesn’t provide any particular definition for term
independence but following are the points which best articulate the aspects of independence of judiciary in
India.

e In legal terms, the ability to uphold the law, fundamental rights, natural justice, and indiscriminate,
unbiased and effective check by Judiciary over the Government's administrative and executive
operations without fear or favor

e As a result, the State's judicial branch should not be subordinated to any other organ or branch
superseding the Judiciary or trampling the judicial independence, according to this viewpoint, is
founded on the courts' power, which allows them to exercise their authority without interference
from the executive branch. Both the executive and legislative arms of government must be
independent of the judiciary.

e Judges should be free of any direct or indirect restraints, inducements, influence, pressure, or threats
from the government and legislature.

e Judges must also be independent of their colleagues and superiors in carrying out their judicial tasks,
have unlimited access to judicial activities, and be able to carry out their obligations and functions
without being hampered.

e The Indian Constitution normally guarantees judicial independence, but it can also be ensured
through law, conventions, and other suitable norms and practises.

Security of Tenure of Judges

e “The judges remain in office until they reach the age of retirement, which is 65 years for Supreme
Court justices (Article 124(2)) and 62 years for High Court judges (Article 217(1)).>"®

e “They can only be removed from office by the President's decree, and only based on proven
misbehavior and incapacity.”"’

e “A resolution must also be approved by a majority of the entire membership of each House of
Parliament, as well as a majority of no less than two-thirds of the members present and
voting.”*’

Salaries and Allowances
e Judges' salaries and allowances are fixed and not subject to legislative approval.

e Except in the event of a severe Financial Emergency, “their emoluments cannot be changed to
their prejudice (Article 125(2)).”*

Powers and Jurisdiction of Supreme Court
e The Supreme Court's powers and jurisdiction can only be expanded by Parliament, not reduced.

e “The Parliament may also grant authority to issue instructions, orders, or writs for any reason not
listed in Article 32. The Supreme Court's authority cannot be revoked.”*

e “Article 211 states that no debate of any judge of the Supreme Court or a High Court's
conduct in the exercise of his duties shall be allowed in the State legislature.””

17 Rajan, M.S. and Gautam, R., 2022. INITIATIVES TO COMBAT CYBER CRIMES. In About the conference (p. 170).

18 Available at: https://testbook.com/question-answer/the-age-of-retirement-of-chief-justice-of-supreme--
609b8ba36e98bc59a94960d8#:~:text=The%20correct%20answer%20is%2065%20years.&text=The%20retirement%20age%200f%2
0the,%2C%20it%20is%2062%20years).

' Available at:https:/prsindia.org/theprsblog/explainer-removal-of-judges-from-office

2 Available at: https:/prsindia.org/theprsblog/explainer-removal-of-judges-from-office

*! Available at:https:/indiankanoon.org/doc/ 1134264/

22 Available at:https:/indiankanoon.org/doc/981147/
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e A similar provision is established in “Article 121, which states that no discussion of the conduct
of a judge of the Supreme Court or High Court in the fulfillment of his responsibilities shall
take place in Parliament until a move for delivering an address to the President requesting for
the judge's removal is submitted.””*

e “Article 129 establishes the Supreme Court's authority to punish for contempt of court.””

Similarly, “Article 215 stipulates that every High Court has the authority to punish for contempt of
itself.”?°

e One of the “Directive Principles of State Policy, Article 50, states that the State shall take steps to
separate the judiciary from the executive in the state's public services.””’

Challenges Faced in Ensuring Judicial Independence

e Political Influence in Appointment and Transfer of Judges: The current deadlock between
Judiciary and Legislative over NJAC (National Judicial Appointment Commission) Bill*® reflects the
importance of bringing transparency in appointment of Judges especially in higher judiciary i.e.
Supreme Court and High Courts. The current Collegium system is objected in current form by the
government as it appointment procedures are perceived to be inappropriately influenced by the
appointing authorities' political or personal interests. The NJAC Bill is claimed to be introduced to
avoid this and ensure that procedures are transparent, objective, and non-discriminatory.

e Post-retirement appointments: The judgment of the Supreme Court in “Rojer Mathew v. South
Indian Bank Ltd”*’ and Former Chief Justice Gogoi’s nomination to the Rajya Sabha brought focus
on the perennial issue of post retirement appointments of retired Judges. Judicial independence
suffers if governments can incentivize or undermine judges and their decisions. The post-retirement
appointments of judges may become a hurdle in achieving Judicial Independence.

o Attacks on Judges: Recently on “Gyanvyapi mosque case”" the district judge expressed his plight

over the atmosphere and covert threats created in a case. “Civil Judge Ravi Kumar Diwakar said 'an
ordinary case' about videography inside the mosque premises was made into 'an extraordinary
case™' Such threats & attempts of attacks of harming the judge is a grave concern and has
significant bearing on the independence of the judiciary. “The recent murder of a Judge in Jharkhand
throws light on the safety of judges. To give judgments in an unbiased manner, the judges’ safety
should be ensured.”*

All the rights secured to the citizens under the Constitution are worth nothing, and a mere bubble, except
guaranteed to them by an independent and virtuous Judiciary. -Andrew Jackson Fmr. U.S. President

2 Available at:https://www.constitutionofindia.net/constitution_of india/the_states/articles/Article%20211

% https://www.constitutionofindia.net/constitution_of india/the union/articles/Article%20121

% https://www.latestlaws.com/bare-acts/central-acts-rules/coi-article- 129-supreme-court-to-be-a-court-of-record

28 https://indiankanoon.org/doc/207538/

27 https://www.constitutionofindia.net/constitution_of india/directive_principles of state policy/articles/Article%2050

2% https://prsindia.org/billtrack/the-national-judicial-appointments-commission-bill-2014

29(2020) 6 SCC 1.

3 https://indianexpress.com/article/cities/lucknow/gyanvapi-mosque-survey-live-updates-supreme-court-varanasi-7924909/
31 Available at: https://scroll.in/latest/ 10238 14/gyanvapi-mosque-case-judge-says-his-family-is-worried-about-his-safety

32 Available at: https:/timesofindia.indiatimes.com/india/dhanbad-judge-murder-case-probe-jharkhand-high-court-pulls-up-cbi-
again/articleshow/88347440.cms
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